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In 2006, Governor Christine Gregoire negotiated an agreement with Washington State Indian tribes that
exempts tribally owned fuel stations from paying 75% of state gas taxes.
This year the state will give Indian tribes approximately $22 million in state fuel tax revenue. And the
amount will certainly grow as tribes continue to add more fuel stations. Taxpayers will pay approximately $621
million to tribes over the next 17 years.
Appealing a lower court decision, a group called the Automotive United Trades Organization (AUTO) has
filed a lawsuit requesting direct review by the Washington State Supreme Court.1 Washington Policy Center (WPC)
filed an Amicus Curiae Memorandum in support of AUTO’s petition for direct review. The Washington State
Supreme Court granted WPC’s motion and accepted the Amicus Brief on August 15, 2011.
WPC is asking the Washington State Supreme Court to review the prior decision of a lower court that
dismissed AUTO’s lawsuit. WPC has made this request because:
1. The state’s payments of Motor Vehicle Fund monies (fuel tax revenue) to Indian tribes for non-highway
purposes violates Washington’s constitution and harms local businesses.
2. The secrecy inherent in the government’s compacts is improper and anathema to Washington’s
established values of open government.
3. The state cannot afford to unnecessarily provide Indian tribes with constitutionally protected
transportation funds.
WPC research indicates that tribal stations consistently charge less for fuel than the regional average. This
competitive advantage allows tribal station owners to undercut non-tribal fuel stations, and ultimately run them out
of business. WPC’s full report on gas prices will be available in September, 2011.
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I.

INTRODUCTION

Washington Policy Center (“Policy Center”) is an independent,
non-profit, non-partisan think tank in Washington State that promotes
sound public policy through researching and publishing studies,
sponsoring events, and otherwise educating our region’s organizations and
individuals on vital public policy issues. Among the Policy Center’s
focuses of study are transportation, open government, governmental
budgets and taxes, and small business development.
Policy Center submits this memorandum in support of Automotive
United Trades Organization’s (“AUTO”) petition for review. This case
satisfies RAP 4.2 because it presents a fundamental and urgent issue of
broad public importance that requires prompt and ultimate determination.
Without review by this Court and reversal the trial court’s decision to
dismiss AUTO’s claim, illegal actions by the Governor and the
Department of Transportation will be immune from all judicial review.
Moreover, the rationale of the trial court’s decision appears to immunize
from judicial review any contract between the Governor or executive
branch officer and an Indian tribe, regardless of blatant illegality or
unconstitutionality. Here, the unconstitutional compacts have significant
detrimental consequences for fair competition, our economy, and the
state’s deficit.
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II.

REASONS FOR GRANTING REVIEW

Direct review by this Court of superior court decision is
appropriate in a case “involving a fundamental and urgent issue of broad
public import, which requires prompt and ultimate determination.” RAP
4.2(a)(4); see also RAP 13.4(b)(4) (Court will grant discretionary review
“[i]f the petition involves an issue of substantial public interest that should
be determined by the Supreme Court.”).
The Superior Court’s decision is unsound as a matter of law and
equity. Because appellant AUTO has thoroughly briefed the legal issues,
Policy Center will focus on equitable and policy implications of the lower
court’s decision.
A.

Public Concern Is Growing Over the Compacts and the
Harm They Do.

The trial court’s decision to allow the Governor and executive
officers to enter into illegal agreements that transfer millions of dollars to
Indian tribes, free from judicial oversight, comes as public concern over
the compacts with Indian tribes is growing. Multiple news outlets are
running stories describing the compacts’ detrimental effects on small
business owners, the compacts’ legal shortcomings, and the compacts’
adverse economic effects on Washington society as a whole.1 These

1

See, e.g., Scott Gutierrez, Lawsuit: State Illegally Giving Gas Tax Money to Tribes,
SEATTLEPI.COM, Feb. 6, 2011, http://www.seattlepi.com/local/article/Lawsuit-State-
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reports raise questions in the public mind not only about the propriety of
funneling Motor Vehicle Fund money to tribes in a time of massive
deficits but also about the secrecy and lack of accountability surrounding
the state’s actions.
Perhaps in response to these growing concerns, the Governor’s
office prepared an “informational brief” regarding the compacts earlier
this year (after AUTO filed this lawsuit) in an attempt to justify the
compacts and their adverse impact on governmental budgets and the
economy. Governor’s Informational Brief from Liz Luce on Tribal Fuel
Tax (March 24, 2011), produced herein as Appendix E.
B.

The State’s Payments of Motor Vehicle Fund Monies to
Indian Tribes for Non-Highway Purposes Violates the
Washington Constitution and Harms Local Economies.

Available evidence demonstrates that the state’s compacts with
Indian tribes violate the Eighteenth Amendment to the Washington
Constitution. Indian tribes have admitted using funds, designated by the
state constitution for highway purposes, for non-highway projects. Now it
appears the tribes are also using these funds to subsidize fuel sales and to
illegally-giving-gas-tax-money-to-1000241.php (last visited July 28, 2011), produced
herein as Appendix A; Erik Smith, State Will Give Tribes $427 Million in Gas Tax
Money Over 10 Years, While Transportation Budget Runs a Billion Short, WASHINGTON
STATE WIRE, April 4, 2011, http://www.washingtonstatewire.com/home/8565state_will_give_tribes_427_million_in_gas_tax_money_over_10_years_while_transporta
tion_budget_runs_a_billion_short.htm (last visited July 28, 2011), produced herein as
Appendix B; Tracy Vedder, What a Waste: State Keeping Secrets with Our Gas Tax,
KOMO 4 NEWS, May 5, 2011, http://www.komonews.com/news/problemsolvers
/121371074.html (last visited July 28, 2011), produced herein as Appendix C.

3

DWT 17707644v2 0085000-001543

undercut nearby non-Indian gas stations, a violation of the Washington
Constitution and the state compacts.
The Eighteenth Amendment requires that all monies deposited into
the state Motor Vehicle Fund “be used exclusively for highway purposes.”
Wash. Const. art. II, § 40. If a statute or compact provides for alternative
uses for Motor Vehicle Fund monies, it violates the constitution and is
unlawful. But the state has given monies from the Motor Vehicle Fund to
Indian tribes, who have used the funds for a variety of non-highway
purposes, including utility infrastructure, CP 300, collateral for a loan
(purpose unknown), CP 302-03, improvements on a non-motorized hiking
and biking trail, CP 309, housing developments, CP 309-11, habitat
remediation, id., and general law enforcement, CP 311.
More concerning, some tribes appear to be using Motor Vehicle
Funds to manipulate the retail gasoline market, clearly a non-highway
purpose and contrary to sound public policy. News reports are full of
examples of non-tribal gas stations being unable to match tribal prices.
See Appendices A, D. A representative of the Puyallup Tribe asserts no
manipulation exists; instead, “we’re just good business people.”
Appendix A. The facts suggest otherwise. The Policy Center is
conducting a study of fuel prices statewide. Although the study is not
complete, preliminary findings from eighteen tribal gas stations across
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Yakima, Tacoma, Spokane, Bremerton, and Olympia indicate that tribal
gas stations beat the regional gas price average by as much as twenty-two
(22) cents per gallon and the regional diesel gas price average by as much
as forty-seven (47) cents per gallon. These numbers suggest that tribes are
using Motor Vehicle Fund payments from the states to off-set gas prices.
This puts private, non-tribal gas stations who do not receive such public
subsidies at a serious competitive disadvantage, which ultimately could
drive non-tribal competitors out of business.
This conduct is harmful to small businesses and market-based
competition in general, two pillars of our local economy. With every day
that passes without judicial review of the legality of the state’s actions,
more and more taxpayer money is being sent to tribes and spent illegally.
C.

The Secrecy Inherent in the Government’s Compacts Is
Improper and Anathema to Washington’s Established
Values of Open Government.

Transparency and openness in government are central to
accountability and public confidence in elected officials. In Washington,
these values are embodied in, inter alia, the Public Records Act, RCW
42.56.001 et seq., enacted to ensure accountability of our elected
government. Lack of accountability in government administration can
lead to abuses in power. Report of the Commission on Protecting and
Reducing Government Secrecy, S. Doc. No. 105-2, 103rd Cong. (1997), at
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XXI, http://www.access.gpo.gov/congress/commissions/secrecy/
index.html (1997) (last visited July 28, 2011); see also Christina E. Wells,
“National Security” Information and the Freedom of Information Act, 56
Admin. L. Rev. 1195, 1221 (2004) (lamenting ability of executive branch
to engage in excessive secrecy). Further, excessive secrecy can undermine
the public’s confidence in government, especially when available evidence
suggests governmental secrecy is hiding illegal activity.
Despite the fundamental importance of openness and
accountability to Washington State government, state officials have
erected barriers to transparency regarding the compacts with Indian tribes.
First, the state denies the public access to compact details by exempting
the compacts from the Public Records Act. RCW 82.36.450(4). Now, the
state is trying to prevent a co-equal branch of government from ensuring
that elected officials have not overstepped their authority. The state may
have some need for secrecy while contracts are being negotiated to
encourage frank discussion and prevent posturing. But now that the
compacts are in force, there is no reason why the public and the judiciary
should be prohibited from examining the compacts’ details to understand
whether elected officials are acting properly.
The Governor argued below that judicial review of the compacts is
not necessary, because the statutes at issue require the tribes to submit
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annual audits to demonstrate that they are owed the funds they claim under
the compacts and to show that they are spending those funds in
compliance with the 18th Amendment. But the audits provided for under
the compacts are exempt from the Public Records Act, RCW
82.36.450(4); Appendix C.
In addition, some tribes fail to comply with the audit requirements.
See Tracy Vedder, State Seeks $11 Million in Unpaid Gas Taxes from
Yakama Tribe, KOMO 4 NEWS, May 20, 2011,
http://www.komonews.com/news/problemsolvers/122370864.html (last
visited July 28, 2011), produced herein as Appendix D. For example, the
Yakama Nation did not file an audit for 2007, 2008, or 2009. Earlier this
year (only after AUTO filed this lawsuit), the state demanded the Yakama
Nation return $11 million in Motor Vehicle Fund monies paid under a
compact because the Yakama Nation failed to comply with the compact
auditing requirements. Appendix D. The Puyallup Tribe reported in its
2008 audit that it spent $4 million on a road in Fife, and that additional
funds were spent in 2009 and 2010. Appendix C. However, a visit to this
road reveals only a stretch of gravel ending in a field with a road closure
sign. Id.
The decision below dismissing AUTO’s claims allows the
executive branch to exercise its powers—and to grant favors by
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transferring funds that may be spent illegally—under a cloak of secrecy,
free from any realistic oversight or checks and balances. In the interest of
open and honest government, this Court should grant review and reverse
the Superior Court’s decision so the judiciary may determine whether the
state’s actions are legal.
D.

The State Cannot Afford to Unnecessarily Provide
Indian Tribes With Constitutionally Protected
Transportation Funds.

The decision below shields from any judicial review the
unconstitutional actions of state officials, transferring millions of dollars
out of the Motor Vehicle Fund at time when those funds are desperately
needed. In 2010, amidst a struggling economic recovery and plans to
begin several massive public transportation projects, the state paid Indian
tribes approximately $43 million ($11 million of which the state is
attempting to recover from the Yakama Nation). Appendix D. The
Washington Department of Transportation estimates that over $620
million will be paid out to Indian tribes over the next seventeen years.
Appendix C. These numbers assume tribal gas stations’ market share does
not increase. See id.
Recently Governor Gregoire announced that tax revenues for
transportation were insufficient and tax increases were necessary to fund
upcoming transportation projects. See, e.g., Mike Baker, Gregoire to Ask
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for More Transportation $, SEATTLEPI.COM (May 16, 2011),
http://www.seattlepi.com/local/seattle-history/article/Gregoire-to-askvoters-for-more-transportation-1382238.php (last visited on July 28,
2011), produced herein as Appendix F. Such taxes will burden our state’s
struggling economic recovery and cause hardship for individuals across
the socioeconomic spectrum.
To ask taxpayers to bear such a burden when massive, apparently
illegal payments are made to Indian tribes who appear to be using these
funds to manipulate the marketplace, compete unfairly, and pay for nonhighway projects is improper. To do so while preventing Washington
citizens and a co-equal branch of government from reviewing the legality
of the payments under the compacts is unconscionable. This court should
reverse the Superior Court so the judiciary may determine whether these
questionable compacts are legal.
III.

CONCLUSION

For the foregoing reasons, this Court should grant the petition for
direct review and reverse the decision of the trial court.
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I.

INTRODUCTION

The Washington Policy Center (“Policy Center”) moves for
acceptance of its Amicus Curiae Memorandum in support of the Petition
for Direct Review filed by Automotive United Trades Organization
(“AUTO”). The Policy Center is filing the proposed Memorandum along
with this Motion.
II.

IDENTITY AND INTEREST OF AMICUS CURIAE

The Policy Center is an independent, non-profit, non-partisan think
tank that promotes sound public policy. The Policy Center is wellpositioned to assist the Court in the Court’s evaluation of the parties’
policy and equity based arguments because the Policy Center regularly
conducts and publishes research on areas of critical concern in this case,
including transportation, government reform (including open government,
budget, and taxes), and small business.
The Policy Center has an interest in this Court’s granting AUTO’s
Petition for Direct Review because the Policy Center’s purpose is to
educate the public and promote sound policy decisions in areas including
transportation, open government, government budget and taxes, and small
business. If the Superior Court’s decision to exempt the state compacts
with Indian tribes from judicial review is left standing, it will have a
profoundly negative impact on Washington businesses, the local economy,
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and the public’s perception of government, all of which are relevant to the
Policy Center’s areas of interest.
III.

FAMILIARITY WITH ISSUES AND SCOPE OF
ARGUMENT ON REVIEW

The Policy Center and its counsel are familiar with the issues
involved in this case and with the scope of the arguments presented by the
parties. The undersigned counsel has reviewed the Superior Court’s
decision which triggered this Petition for Direct Review and the briefs on
file with this Court as of the date of this submission. Further, the Policy
Center has conducted independent research relevant to the issues
presented in this case. Policy Center has made every effort to avoid
unnecessary duplication of arguments.
IV.

ISSUES OF CONCERN TO AMICUS CURIAE

In its Amicus Curiae Memorandum, the Policy Center will discuss
equitable and policy issues implicated by the Superior Court’s ruling that
the actions of state officials, in connection with the compacts with Indian
tribes, are exempt from judicial review. In so ruling, the Superior Court
has (1) permitted the state to violate the Eighteenth Amendment by
allowing expenditure of Motor Vehicle Fund monies on non-highway
projects, (2) undermined public confidence in state government by
allowing state officials to shield agreements involving tax dollars from
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