
Update on Capital Gains Tax Proposal  



SB 5096: Concerning an excise tax on gains from 

the sale or exchange of certain capital assets 



SB 5096 – Key Findings

1. There is no question SB 5096 would impose a 9% income 

tax in Washington state. The Federal Internal Revenue 

Service (IRS) unequivocally says a capital gains tax is an 

income tax.

2. If enacted, SB 5096 would be the first stand-alone 

income tax on capital gains in the country.

3. No other state without a personal income tax has a 

capital gains tax, and those states that do tax capital gains 

income collect the tax through their state income tax code.



SB 5096 – Key Findings

4. Officials in every state revenue department across the 

country agree that income taxes on capital gains are 

extremely volatile and unpredictable.

5. If enacted, the income tax on capital gains would 

certainly face legal challenges for being an 

unconstitutional tax on income.

6. Washington’s Department of Commerce has made the 

state’s lack of an income tax a major selling point for its 

“Choose Washington” campaign.



What’s the Emergency?

Although the proposed 9% income tax on capital gains is 

not owed until April 2023, the bill includes an emergency 

clause. This prevents the people from exercising their 

constitutional right of referendum on the proposal. 



“Excise Tax” on 
Capital Gains?



What Type of Tax is a Capital Gains Tax? It is 

an Income Tax.



WA Department of Revenue: 

• “The federal capital gains tax is characterized as an income 

tax. One potential challenge to a capital gains tax proposal is 

that opponents may characterize the Washington capital 

gains tax as an income tax and argue that it is not allowed 

under the Washington constitution”

• "The IRS considers taxes on investment income (dividends, a 

tax on net gains from the sale or exchange of a capital asset, 

or tax on the net taxable income of an unincorporated 

business) an income tax"

• “susceptible to constitutional challenge as an income tax 

prohibited by the Washington state constitution”



Voters have rejected 10 straight 

income tax proposals, including 6 

constitutional amendments

Initiative to the People 
69

(YES-70%, NO-30%)

*Ruled 
unconstitutional

1932

House Joint Resolution 
11

(YES-43%, NO-57%)

1934

Senate Joint 
Resolution 7

(YES- 22%, NO-78%)

1936

Senate Joint Resolution 
5

(YES- 33%, NO-67%)

1938

Constitutional 
Amendment Article 
VII, Sec. 2

(YES- 34%, NO-66%)

1942

Initiative to the People 
158

(YES- 30%, NO- 70%)

1944

House Joint 
Resolution 42 

(YES- 32%, NO 68%)

1970

House Joint Resolution 
37

(YES- 23%, NO 77%) 

1973

Initiative to the People 
314

(YES-33%, NO 67%)

1975

Initiative to the People 
435
(YES-34%, NO-66%)

1982

Initiative Measure 
1098 

(YES- 36%, NO 64%)

2010



Setting Up Income Tax Lawsuit 



State Supreme Court Ruling on 

Income Taxes in 1960:

"The argument is again pressed upon us that these cases 

were wrongly decided. The court is unwilling, however, to 

recede from the position announced in its repeated 

decisions. Among other things, the attorney general urges 

that the result should now be different because the state is 

confronted with a financial crisis. If so, the constitution 

may be amended by vote of the people. Such a 

constitutional amendment was rejected by popular vote in 

1934."



Capital Gains are Extremely Volatile 



CA 2014 Constitutional Amendment 

“California's revenue system is notoriously volatile. This results 

in large part from reliance on income tax. While income tax rates 

are not dramatically progressive, the incomes of wealthy 

Californians do fluctuate and therefore their income taxes they 

pay also fluctuate.”

“This constitutional amendment separates state spending from 

the rollercoaster of revenue volatility. This measure takes capital 

gains revenues that make up more than 8% of the General Fund 

- the average for the last 10 years - off the table rather than being 

used for unsustainable permanent tax cuts or ongoing 

programs.” 

http://www.leginfo.ca.gov/pub/13-14/bill/asm/ab_0001-

0050/acax2_1_cfa_20140515_091436_asm_floor.html

http://www.leginfo.ca.gov/pub/13-14/bill/asm/ab_0001-0050/acax2_1_cfa_20140515_091436_asm_floor.html


Do Taxes Matter? 



Budget Outlook 



Historical Spending Increases



Revenues Growing 



Revenue Still Increasing Overall

From the November 2020 Revenue Forecast: 

“Total state revenues are now expected to grow 10.7% 

between the 2017-19 and 2019-21 biennia and 7.2% 

between the 2019-21 and 2021-23 biennia."



Tax Structure and Volatility 

Though there is no recession proof tax structure, 

Washington has consistently ranked as having relatively 

stable tax collections compared to other states. The reason 

for this is Washington’s three major tax sources (sales, 

gross receipts, and property) are among the least volatile 

taxes. Graduated income taxes, however, are the most 

volatile taxes.



Standard & Poor’s 2020 Bond 

Rating for the State: 

“Washington's revenues have historically exhibited less 

cyclicality than others (due in part to the lack of a personal 

income tax) . . . we have observed that capital gains-related 

tax revenues are among the most cyclical and difficult to 

forecast revenues in numerous other states."



Resources 

https://www.washingtonpolicy.org/publications/detail/sb-5096-would-impose-a-9-

income-tax-on-capital-gains-in-washington-state

https://www.washingtonpolicy.org/publications/detail/choose-washington-no-income-

tax

https://www.washingtonpolicy.org/publications/detail/lots-of-income-tax-discussion-in-

nonpartisan-bill-report-for-sb-5096-capital-gains

https://www.washingtonpolicy.org/publications/detail/governor-says-capital-gains-tax-

not-an-income-tax-rest-of-the-country-disagrees

https://www.washingtonpolicy.org/publications/detail/lawmakers-emails-confirm-goal-

for-capital-gains-proposal-is-broad-income-tax

https://www.washingtonpolicy.org/publications/detail/a-warning-from-france-on-

wealth-taxes

https://www.washingtonpolicy.org/publications/detail/sb-5096-would-impose-a-9-income-tax-on-capital-gains-in-washington-state
https://www.washingtonpolicy.org/publications/detail/choose-washington-no-income-tax
https://www.washingtonpolicy.org/publications/detail/lots-of-income-tax-discussion-in-nonpartisan-bill-report-for-sb-5096-capital-gains
https://www.washingtonpolicy.org/publications/detail/governor-says-capital-gains-tax-not-an-income-tax-rest-of-the-country-disagrees
https://www.washingtonpolicy.org/publications/detail/lawmakers-emails-confirm-goal-for-capital-gains-proposal-is-broad-income-tax
https://www.washingtonpolicy.org/publications/detail/a-warning-from-france-on-wealth-taxes
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