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A. Identity of Amicus Curiae.

Applicant Washington State Insurance Commissioner Myron
“Mike” Kreidler (“the Commissioner™) is head of the Office of the
Insurance Commissioner (“OIC”). OIC protects insurance
consumers and oversees the insurance industry, representing the
interests of the people of the State of Washington as insurance
consumers. The Commissioner seeks leave pursuant to RAP 13.4(h)
to file the instant Memorandum in support of the petitions for review
in this case.

B. Interest of Amicus Curiae.

In fulfilling his statutory duty to regulate the insurance
market in Washington State, the Commissioner has a particular
interest in using all available means to maintain and enhance the
stability of the health insurance market to make available affordable
health care coverage for Washington citizens.

In the late 1990s, Washington’s individual health insurance
market imploded when the State attempted to impose significant
insurance reforms in favor of consumers but failed to provide

mechanisms for stabilizing the insurance market and the risks



assumed by carriers.! That market has stabilized and improved in
the past decade largely due to the federal Patient Protection and
Affordable Care Act (“Affordable Care Act” or “ACA”).2 The ACA
included significant market reforms (many of which had previously
been proposed in Washington State), but also included market
stabilization provisions that balanced the cost of these new reforms,
allowing a robust market for health care insurance. From 2013 to
2017, the percentage of people without health insurance dropped
from 14.2% to 5.5%.3

One of the key provisions of the Affordable Care Act is its
individual mandate, with a graduated income tax penalty,

functioning as both a funding source and a primary stabilizing

! David Gutman, “Dismantling of state’s health care reforms in 1993 may
offer lessons for Obamacare repeal” Seattle Times (Jan. 12, 2017).
https://www.seattletimes.com/seattle-news/politics/dismantling-of-
states-health-reforms-in-1993-may-offer-lesson-for-obamacare-repeal/
(accessed January 16, 2020)

2 Ryan Blethen, “Washington state health care insurers propose lowest rate
increase in Affordable Care Act era,” Seattle Times (June 4, 2019).
https://www.seattletimes.com/seattle-news/health /health-insurers-
propose-lowest-rate-increase-in-affordable-care-act-era

(accessed January 16, 2020)

3 See Washington State Office of Financial Management, Washington State
Health Services Research Project, Research Brief No. 95 (Dec. 2019).
https: //www.ofm.wa.gov/sites/default/files/public/dataresearch/researc

hbriefs /briefogs.pdf (accessed January 16, 2020) According to the OFM,
rates of uninsured increased to 6.2% in 2018.




mechanism. This graduated income tax penalty gave healthy
individuals a financial incentive to obtain coverage, expanding the
pool of individuals participating in the health insurance market, and
improving the overall risk of the health insurance pool. This broader
and healthier risk pool gives the Commissioner and other regulators
more flexibility to challenge, or even reject, significant premium
increases, furthering the goal of maintaining low premiums to ensure
that health insurance is affordable for all purchasers.

In 2017, as the ACA came under greater attack at the federal
level, the Legislature tasked the Commissioner with looking into
various options for creating greater stability in Washington’s individual
health insurance market. See RCW 48.02.230. Achieving market
stability while proving accessibility to affordable care requires both
reliable funding and a means of ensuring a broad and healthy risk pool.

Although the Commissioner and Legislature explored
different options to address the highest, and most unpredictable
risks health insurers face, none of those options can effectively
expand the health insurance risk pool, or improve the health
insurance risk pool. The most effective means of accomplishing
these goals is an individual mandate, as it had been imposed by the

ACA, in the form of a graduated penalty or income tax. Cf. Nat'l



Fed'n of Indep. Bus. v. Sebelius, 567 U.S. 519, 566-67 (2012)
(characterizing individual mandate/shared responsibility payment
as a tax on income).

The Commissioner is therefore keenly interested in the ability
of the state and its instrumentalities to impose a graduated income
tax as a mechanism to protect and enhance the gains in health
insurance availability and coverage that have resulted from the
Affordable Care Act,4 and to avoid the devastating spiral of rising
costs that our state has already seen when market stabilization is not
partnered with market reforms.

C. Amicus Curiae’s Familiarity with the Issues Involved
in Review.

The Commissioner’s counsel has reviewed the merits briefing,

the Court of Appeals decision, and the petitions for review filed by

4 The Commissioner has direct experience with taxation as well.
Each year, OIC collects over $600 million in premium taxes from insurance
companies, sending most of those monies to the state general
fund to support education, human services and general government
operations, and to the Washington Health Benefit Exchange,
which serves as the market place for insurance plans that provide health
insurance coverage to individual Washington consumers and
Medicaid recipients. See Office of the Insurance Commissioner
Annual Report, 2018 Insurance Regulation Overview (June 1, 2019)
https://www.insurance.wa.gov/sites/default/files/2019-05/0ic-annual-
report-2018-final.pdf (accessed January 16, 2020). In addition, the OIC
collects an assessment from carriers to fund the Commissioner’s obligation
to regulate the insurance industry. RCW 48.02.190.




the City of Seattle and the Economic Opportunity Institute. The
Commissioner’s counsel has reviewed the record and briefing and
believes it has sufficient familiarity with the scope of argument
presented in the petitions related to the constitutionality of a
graduated income tax to urge this Court to accept review, and thus is
filing this motion and amicus memorandum now in compliance with
RAP 13.4(h).5

D. Reasons Why Amicus Curiae Believes Review Should
Be Granted.

The City’s petition sets out the consequences over the State’s
taxation system during the past 90 years of this Court’s
characterization, in Culliton v. Chase, 174 Wash. 363, 25 P.2d 81
(1933), of income as property, and its declaration that a graduated
income tax was an unconstitutional tax on property under Wash.
Const. Art VII, § 1, in conflict with the reasoning of other decisions of
this Court. While the City and co-petitioner Economic Opportunity
Institute cogently address the urgent fiscal issues facing

municipalities, all Washington residents are affected by the Court of

5 Respondents may seek cross-review of the Court of Appeals’ holding that
the City has the statutory authority to levy an income tax, as this Court
extended the time for respondents to answer the petition to January 30,
2020. The Commissioner does not address that issue in this
Memorandum.



Appeals decision in this case. Either through ballot initiative or
through elected legislators, Washington citizens have imposed
statutory mandates for public safety, education, health care, the
environment and the protection of its most vulnerable citizens,
particularly as the federal government’s contributions to these
efforts (with the exception of Medicaid) wane.5

The decision in this case thus has ramifications beyond the
City’s attempts to address local needs through a graduated income
tax. In particular, the restrictions imposed on revenue generation
and regulatory authority by the interpretation of Culliton by the
Court of Appeals in this case affects now, and in the future, the
Commissioner’s ability to protect the interests of the citizens of the
State in having access to a broad and stable insurance risk pool.

The continued characterization of income as a form of
“property” for purposes of Wash. Const. Art VII, § 1 is an issue that
this Court should definitively resolve under RAP 13.4(b)(3) and (4).
As the City cogently argues, the Culliton Court’s view of income as

“property” was analytically deficient when it was decided. (City Pet.

6 See, e.g., Center of Budget and Policy Priorities, Mandatory Grants
Outside Major Health Programs at Historically Low Levels,
https://www.cbpp.org/research/state-budget-and-tax/federal-aid-to-
state-and-local-governments (accessed January 16, 2020).




10-11, citing People of the State of New York ex rel. Cohn v. Graves,
300 U.S. 308, 314, 57 S. Ct. 466, 81 L. Ed. 66 (1937)). Now, almost
ninety years later, continued reliance on Culliton to bar the State and
its political subdivisions from addressing the needs of Washington
citizens through a graduated tax on income is not only incorrect but
harmful. See Rose v. Anderson Hay and Grain Co., 184 Wn.2d 268,
282, 1 25, 358 P.3d 1139 (2015) (“stare decisis does not compel us to
follow a past decision when its rationale no longer withstands careful
analysis.”).

E. Conclusion.

This Court should definitively address the ability of the State
and local government to fund the democratically-determined needs
of its citizens through a graduated tax on income. The Commissioner
urges this Court to resolve the constitutional issues of grave import

to the State and its citizens raised by the petitions for review.
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