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SUPERIOR COURT OF THE STATE OF WASHINGTON 
THURSTON COUNTY 

 
In the Matter of: 
 
A CHALLENGE TO THE BALLOT TITLE AND 
SUMMARY OF INITIATIVE NO. 1929.  
 

 
 
No.   
 
PETITION OF APPEAL OF 
BALLOT TITLE AND SUMMARY 
FOR INITIATIVE NO. 1929 
 
 

Pursuant to RCW 29A.72.080, Petitioners Repeal the Capital Gains Income Tax and J. 

Vander Stoep hereby appeal the Ballot Title and Ballot Measure Summary issued by the 

Attorney General of Washington for Initiative Measure No. 1929.  This measure is an act 

relating to repealing the tax on capital gains income authorized in chapter 82.87 RCW; creating 

new sections; repealing RCW 82.87.010, RCW 82.87.020, RCW 82.87.030, RCW 82.87.040, 

RCW 82.87.050, RCW 82.87.060, RCW 82.87.070, RCW 82.87.080, RCW 82.87.090, RCW 

82.87.100, RCW 82.87.110, RCW 82.87.120, RCW 82.87.130, RCW 82.87.140, RCW 

82.87.150, and RCW 82.04.4497; and repealing 2021 c 196 § 18 and 2021 c 196 § 20 

(uncodified). 

The Attorney General’s proposed “Ballot Title” and “Ballot Measure Summary” are 

misleading, imprecise, and will likely cause confusion and improper bias in opposition to the 
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initiative.  The proposed concise description also exceeds the statutorily mandated 30-word limit.  

The Court can resolve these problems by revising the ballot title and summary of the measure.   

I. PARTIES 

1. Petitioner Repeal the Capital Gains Income Tax is a Washington political action 

committee with a mailing address of PO Box 7685, Olympia, WA 98507. 

2. Petitioner J. Vander Stoep is a resident of, and a registered voter in, the State of 

Washington. 

3. Pursuant to RCW 29A.72.080, a copy of this petition and a notice of its filing 

have been served upon the Secretary of State of Washington and the Attorney General of the 

State of Washington. 

II. JURISDICTION 

4. This court has jurisdiction over this appeal pursuant to RCW 29A.72.080. 

III. THE INITIATIVE 

5. Copies of the text of I-1929 as well as the Attorney General’s proposed ballot title 

and summary for I-1929 are attached hereto as Exhibits A and B. 

IV. BACKGROUND FACTS 

6. In 1930, Washington voters adopted Amendment 14 to the Washington State 

Constitution which set a uniformity requirement for taxes on property.  Const. art. VII.  

Amendment 14 broadly defined property: “The word ‘property’ as used herein shall mean and 

include everything, whether tangible or intangible, subject to ownership.”  Const. art. VII, § 1. 

7. In 1933, the Washington Supreme Court invalidated a graduated state income tax 

as a non-uniform tax on property under the Washington State Constitution.  Culliton v. Chase, 

174 Wn. 363, 25 P.2d 81 (1933). 

8. In 1936, the Washington Supreme Court again invalidated an attempted graduated 

income tax.  Jensen v. Henneford, 185 Wn. 209, 53 P.2d 607 (1936). 

9. Since 1934, voters in the State of Washington have rejected proposals to impose a 

personal or corporate income tax 10 times. 
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10. In 2021, Governor Inslee signed into law ESSB 5096, which imposes a seven 

percent tax on “Washington capital gains.”  ESSB 5096 is codified at RCW 82.87.010 et seq.  

Collections on the tax were not scheduled to begin until 2023. 

11. “Washington capital gains” are defined as “an individual’s adjusted capital gain, 

as modified in RCW 82.87.060, for each return filed under this chapter.”  RCW 82.87.020(13).  

“Adjusted capital gain” is defined as “federal net long-term capital gain” subject to a number of 

defined additions and deductions.  RCW 82.87.020(1). 

12. “Long-term capital gain” is defined as “gain from the sale or exchange of a long-

term capital asset.”  RCW 82.87.020(7). 

13. “Long-term capital asset” is defined as “a capital asset that is held for more than 

one year.”  RCW 82.87.020(6).  “Capital asset” is defined as having “the same meaning as 

provided by Title 26 U.S.C. Sec. 1221 of the internal revenue code and also includes any other 

property if the sale or exchange of the property results in a gain that is treated as a long-term 

capital gain under Title 26 U.S.C. Sec. 1231 or any other provision of the internal revenue code.”  

RCW 82.87.020(2). 

14. Despite the tax’s computation beginning with an individual’s reporting of annual 

federal income tax, the legislature erroneously labeled the capital gains tax an excise tax.1 

15. On March 1, 2022, Douglas County Superior Court held that ESSB 5096 is 

properly characterized as an income tax.  The Court thus declared ESSB 5096 unconstitutional in 

violation of the uniformity and limitation requirements of article VII, sections 1 and 2 of the 

Washington State Constitution.  Ex. C. 

16. On March 25, 2022, the State filed a notice of appeal of that ruling with the 

Washington Supreme Court.  Id. 

 
1 Black’s Law Dictionary defines “excise tax” as “A tax imposed on the manufacture, sale, or use 
of goods (such as a cigarette tax), or on an occupation or activity (such as a license tax or an 
attorney occupation fee). — Also termed excise.  Cf. income tax; property tax.”  Black’s Law 
Dictionary (11th ed. 2019). 
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17. On March 29, 2022, Petitioners filed the measure at issue together with the 

certificate of review with the Secretary of State.  Ex. A.  

18. The measure would repeal the tax on capital gains income authorized in chapter 

82.87 RCW and would apply retroactively to January 1, 2022, as well as prospectively.  Id. 

V. OBJECTIONS TO THE BALLOT TITLE AND SUMMARY 

19. On April 6, 2022, the Attorney General assigned the following Ballot Title and 

Ballot Measure Summary to I-1929: 

BALLOT TITLE 

Statement of Subject:  Initiative Measure No. 1929 concerns taxes. 
 
Concise Description:  This measure would repeal a 7% excise tax on 
annual capital-gains above $250,000 by individuals from the 
sale/exchange of stocks and certain other capital assets (the tax exempts 
real estate and retirement accounts). 
 
Should this measure be enacted into law? Yes [ ] No [ ] 
 

BALLOT MEASURE SUMMARY 

This measure would repeal an excise tax imposed on the sale or exchange 
of certain long-term capital assets by individuals who have annual capital 
gains of over $250,000.  The tax applies to the sale or exchange of stocks, 
bonds, and certain other long-term capital assets, but exempts real estate, 
retirement accounts, and certain other assets.  This repeal would operate 
retroactively to January 1, 2022, as well as prospectively. 

Ex. B.  

20. The Attorney General’s proposed ballot title and ballot measure summary are 

incorrect, imprecise, and misleading.  They will create prejudice against the measure.  In 

addition, the proposed ballot title exceeds the statutory 30-word limit. 

21. The Attorney General’s proposed concise description contains more than 30 

words and thus violates RCW 29A.72.050(1).  In an attempt to squeeze into the 30-word limit, 

the concise description hyphenates “capital gains” and tries to count “sale/exchange” as one 

word.  But there is no hyphen in capital gains.  And placing a slash between sale and exchange 

does not properly combine two words into one.  The concise description cannot combine words 
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using a hyphen or a slash to get around the word count and, thus, it fails the most basic 

requirement set forth in RCW 29A.72.050(1). 

22. As a product of failing to meet the 30-word limit, the Attorney General’s 

proposed ballot title does not clearly identify the proposition to be voted upon because its 

description of the core elements of RCW 82.87 is poorly drafted.  It is difficult to make sense of 

the phrasing “repeal a 7% excise tax on annual capital-gains above $250,000 by individuals from 

the sale/exchange of stocks . . . .”  It is missing a verb in between “by” and “individuals” and 

thus reads as if the tax is imposed by individuals rather than by the state.  “[F]rom the 

sale/exchange” reads as if it is referencing individuals rather than capital gains.  And shortening 

“sale or exchange” with a slash does voters no favors in trying to decipher a meaning.  The ballot 

title did not have to be so confusing.  These grammatical failings and shortcuts are not found in 

the initiative measure, the ballot measure summary, or the text of RCW 82.87; yet, they appear in 

the one place most prominent to voters: the ballot title. 

23. The Attorney General’s proposed ballot title and ballot measure summary 

incorrectly state that RCW 82.87 is an excise tax.  It is not.  RCW 82.87 is properly characterized 

as an income tax by definition.  This is not a tax on the privilege of engaging in transactions; it is 

a tax on annual net capital gains income.  The tax is not imposed per transaction and it is not 

even imposed on revenue from all capital gains transactions; rather it is based on an individual’s 

annual net long-term capital gains income as reported to the IRS.  Aside from simply being 

incorrect, describing RCW 82.87 as an excise tax will cause confusion.  Voters will readily 

understand that capital gains are reported to the IRS as income.  Voters will almost certainly 

never have encountered an excise tax on capital gains.  After all, the federal government and 

every other state in the union classify a tax on capital gains as a tax on income.  The incorrect 

excise tax label on the ballot title will cause confusion. 

24. Labeling RCW 82.87 as an excise tax is especially concerning given the 

definition is at issue in ongoing litigation.  The Douglas County Superior Court has already ruled 

that RCW 82.87 is an income tax, not an excise tax.  Ex. C.  That ruling stands as of the time of 
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this filing, making the proposed ballot title erroneous.  If the Douglas County Superior Court 

ruling is still in place by the time this initiative is voted upon, then the ballot title will incorrectly 

set forth the law at the time of the vote.  And until there is a final ruling on this issue, picking one 

side of the fight, such as using a ballot title that labels RCW 82.87 an excise tax, will carry a 

substantial risk of being incorrect and misleading at the time of the vote.  In contrast, because 

this tax is measured by an individual’s annual capital gains income, Petitioner’s proposed ballot 

title and ballot measure summary provide an undeniably accurate description of the measure of 

RCW 82.87’s tax—regardless of the outcome of the pending litigation.  Petitioner’s proposed 

ballot title and ballot measure summary will remain accurate regardless of whether RCW 82.87’s 

tax is ultimately held to be an income tax or an excise tax. 

25. The Attorney General’s proposed ballot title states RCW 82.87’s capital gains tax 

is “from the sale/exchange of stocks” and the ballot measure summary states that RCW 82.87’s 

capital gains tax is imposed on the “sale or exchange of certain long-term capital assets.”  These 

are inaccurate statements.  The tax is levied on receipt of net long-term capital gains income.  

The proposed ballot title and ballot measure summary will mislead voters by suggesting that the 

tax operates on a per transaction basis.  But the capital gains tax is annual, derives from net 

capital gains income, and is subject to a number of credits, deductions, and exemptions.  The 

Douglas County Superior Court pointed to all these facts in finding that “the new tax is not 

levied upon ‘the sale or transfer’ of capital assets.”  Ex. C.  Therefore, the Attorney General’s 

proposed ballot title and ballot measure summary fail to inform voters about the true nature of 

how the tax is computed, and thus imposed. 

26. The Attorney General’s proposed ballot title and ballot measure summary also 

create prejudice against the initiative measure by cherry-picking two exemptions that benefit 

opponents of the measure.  The reference to two exemptions in the ballot title is misleading 

because it gives the impression that these two exemptions are the entire universe of credits, 

deductions, and exemptions from this tax.  Furthermore, the reference to the two exemptions in 

both the ballot title and ballot measure are likely to cause prejudice against the initiative measure 
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because they are unqualified and imprecise.  The tax in RCW 82.87 lays out specific types of 

retirement accounts and annuities that qualify for an exemption.  But the ballot title and ballot 

measure summary reference “retirement account” generally without any qualifications or 

precision, which could easily lead voters to believe that any stocks set aside for retirement are 

exempt from this tax.  This possible confusion will prejudice the initiative measure and can 

easily be avoided. 

VI. RELIEF REQUESTED 

Petitioners respectfully request that this Court grant the following relief: 

(a) that the Court, pursuant to RCW 29A.72.080, file with the Secretary of State a 

certified copy of the Ballot Title and Ballot Measure Summary, in the amended form set forth 

below: 

BALLOT TITLE 

Statement of Subject: Initiative Measure No. 1929 concerns taxes. 
 
Concise Description: This measure would repeal a 7% tax on individuals 
with annual capital gains income above $250,000, subject to certain 
credits, deductions, and exemptions. 
 
Should this measure be enacted into law? Yes [ ] No [ ] 
 
 

BALLOT MEASURE SUMMARY 

This measure would repeal a 7% tax on annual capital gains income above 
$250,000.  The tax is levied only on natural persons, not on corporations, 
and is based upon an individual’s annual federal income tax filing.  The 
tax contains a number of credits and deductions; and it exempts capital 
gains from defined real estate transactions, qualified retirement accounts, 
and certain other assets.  This repeal would operate retroactively to 
January 1, 2022, as well as prospectively. 
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and 

(b) such other legal and equitable relief as this court deems just and proper. 

Respectfully submitted this 11th day of April, 2022. 
 
 
Davis Wright Tremaine LLP 
Attorneys for Petitioners 
 
 
 
By:    s/Harry J. F. Korrell  
 Harry J. F. Korrell, 
 WSBA # 23173 
 920 Fifth Avenue, Suite 3300 
 Seattle, WA 98104-1610 
 Telephone:  206-757-8080 
 Fax:  206-757-7080 
 E-mail:  harrykorrell@dwt.com   
 
 
By:    s/Robert J. Maguire  
 Robert J. Maguire, 
 WSBA # 29909 
 920 Fifth Avenue, Suite 3300 
 Seattle, WA 98104-1610 
 Telephone:  206-757-8094 
 Fax:  206-757-7094 
 E-mail:  robmaguire@dwt.com   
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CERTIFICATE OF SERVICE 

The undersigned certifies under the penalty of perjury under the laws of the State of 

Washington that I am now and at all times herein mentioned a citizen of the United States, a 

resident of the State of Washington, over the age of eighteen years, not a party to or interested in 

the above-entitled action, and competent to be a witness herein. 

On this date I caused to be served in the manner noted below a copy of the document 

entitled Petition of Ballot Title and Summary for Initiative No. 1929 on the following: 

 
Via E-mail on April 11, 2022 
Steve Hobbs, Secretary of State 
State of Washington 
416 Sid Snyder Ave. SW 
Olympia, WA 98504-0220 
secretaryofstate@sos.wa.gov 
serviceATG@atg.wa.gov 
 
Robert Ferguson, Attorney General 
State of Washington 
1125 Washington St. SE 
Olympia, WA  98504-0100 
alan.copsey@atg.wa.gov 
serviceATG@atg.wa.gov 

 
 
DATED this 11th day of April, 2022. 

 
s/Lesley Smith  
Lesley Smith 
Legal Assistant 



EXHIBIT A 











 

 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT B 
 

 

 

 

 

 

 



 
Bob Ferguson 

ATTORNEY GENERAL OF WASHINGTON 
Administration Division 

PO Box 40100  ●  Olympia, WA  98504-0100  ●  (360) 753-6200 
 

April 6, 2022 
 
 
The Honorable Steve Hobbs 
Elections Division 
ATTN:  Initiative and Referendum 
PO Box 40220 
Olympia, WA  98504-0220 
 
 
Re: Initiative No. 1929 
 
Dear Secretary Hobbs: 
 
Pursuant to RCW 29A.72.060, we supply herewith the ballot title and ballot measure summary for 
Initiative No. 1929 to the People (an act relating to repealing the tax on capital gains income 
authorized in chapter 82.87 RCW). 
 

BALLOT TITLE 
 

Statement of Subject: Initiative Measure No. 1929 concerns taxes. 
 
Concise Description: This measure would repeal a 7% excise tax on annual capital-gains above 
$250,000 by individuals from the sale/exchange of stocks and certain other capital assets (the tax 
exempts real estate and retirement accounts). 
 
Should this measure be enacted into law?   Yes   [  ]    No   [  ] 

 
 

BALLOT MEASURE SUMMARY 
 
This measure would repeal an excise tax imposed on the sale or exchange of certain long-term 
capital assets by individuals who have annual capital gains of over $250,000. The tax applies to 
the sale or exchange of stocks, bonds, and certain other long-term capital assets, but exempts real 
estate, retirement accounts, and certain other assets. This repeal would operate retroactively to 
January 1, 2022, as well as prospectively.  
 
Sincerely, 
 
s/ Jeffrey T. Even 
JEFFREY T. EVEN 
Deputy Solicitor General 
(360) 586-0728 
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STATE OF WASHINGTON 
 DOUGLAS COUNTY SUPERIOR COURT 

 
CHRIS QUINN, an individual; CRAIG 
LEUTHOLD, an individual; SUZIE BURKE, 
an individual; LEWIS and MARTHA 
RANDALL, as individuals and the marital 
community comprised thereof; RICK GLENN, 
an individual; NEIL MULLER, an individual; 
LARRY and MARGARET KING, as 
individuals and the marital community 
comprised thereof; and KERRY COX, an 
individual, 
 
   Plaintiffs, 
 
 v. 
 
STATE OF WASHINGTON; DEPARTMENT 
OF REVENUE, an agency of the State of 
Washington; VIKKI SMITH, in her official 
capacity as Director of the Department of 
Revenue, 
 
   Defendants, 
 
EDMONDS SCHOOL DISTRICT, TAMARA 
GRUBB, ADRIENNE STUART, MARY 
CURRY, and WASHINGTON EDUCATION 
ASSOCIATION, 
 
   Intervenors. 
 

NO. 21-2-00075-09 
NO. 21-2-00087-09 
 
 
NOTICE OF APPEAL TO THE 
WASHINGTON SUPREME 
COURT 
 
 

APRIL CLAYTON, an individual; KEVIN 
BOUCHEY, an individual; RENEE BOUCHEY, 
an individual; JOANNA CABLE, an individual; 
ROSELLA MOSBY, an individual; BURR 
MOSBY, an individual; CHRISTOPHER 
SENSKE, an individual; CATHERINE SENSKE, 
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an individual; MATTHEW SONDEREN, an 
individual; JOHN MCKENNA, an individual; 
WASHINGTON FARM BUREAU; 
WASHINGTON STATE TREE FRUIT 
ASSOCIATION; WASHINGTON STATE 
DAIRY FEDERATION, 
 
   Plaintiffs, 
 
 v. 
 
STATE OF WASHINGTON, DEPARTMENT OF 
REVENUE, an agency of the State of Washington; 
VIKKI SMITH, in her official capacity as Director 
of the Department of Revenue, 
 
 Defendants. 
 
EDMONDS SCHOOL DISTRICT, TAMARA 
GRUBB, ADRIENNE STUART, MARY 
CURRY, and WASHINGTON EDUCATION 
ASSOCIATION, 
 
 Intervenors. 

  

Pursuant to RAP 4.2(b), 5.1, and 5.2(a), Defendants State of Washington, State 

Department of Revenue, and Vikki Smith as Director of the State Department of Revenue 

(collectively State Defendants) and Intervenors Edmonds School District, Tamara Grubb, 

Adrienne Stuart, Mary Curry, and Washington Education Association (collectively Education 

Intervenors) seek direct review by the Washington Supreme Court of the Douglas County 

Superior Court’s March 22, 2022 Order Granting Plaintiffs’ Motion for Summary Judgment 

and Denying Defendants’ Motion for Summary Judgment (Order). A copy of the above-

referenced Order is attached hereto as Exhibit A. A copy of the Superior Court’s March 1, 

2022, letter ruling—which is incorporated by reference into the Order is attached hereto as 

Exhibit B. 

The name and address of the attorneys of record are: 

Attorneys for the Quinn et al. Plaintiffs: 

Scott Edwards, WSBA No. 26455   edwardss@lanepowell.com 
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Callie Castillo, WSBA No. 38214  castilloc@lanepowell.com 
Lane Powell PC 
1420 Fifth Avenue, Suite 4200 
P.O. Box 91302 
Seattle, WA  98111-9402 
 
Eric R. Stahlfeld, WSBA No. 22002  estahlfeld@freedomfoundation.com 
Freedom Foundation 
P.O. Box 552  
Olympia, WA 98507 

Attorneys for the Clayton et al. Plaintiffs: 

Robert McKenna, WSBA No. 18327  rmckenna@orrick.com 
Daniel J. Dunne, Jr., WSBA No. 16999 ddunne@orrick.com 
Amanda McDowell, WSBA No. 52312 amcdowell@orrick.com 
Orrick Herrington & Sutcliffe LLP 
701 Fifth Avenue, Suite 5600 
Seattle, WA  98104 
 
Allison R. Foreman, WSBA No. 41967 allison@fhbzlaw.com 
Foreman, Hotchkiss, Bauscher &  
Zimmerman, PLLC 
124 N. Wenatchee Avenue, Suite A 
Wenatchee, WA  98801 
 

Attorneys for the State Defendants: 

Noah G. Purcell, WSBA No. 43492  noah.purcell@atg.wa.gov 
Solicitor General 
Jeffrey T. Even, WSBA No. 20367  jeffrey.even@atg.wa.gov 
Deputy Solicitor General 
Peter B. Gonick, WSBA No. 25616  peter.gonick@atg.wa.gov 
Deputy Solicitor General 
Cameron G. Comfort, WSBA No. 15188 cam.comfort@atg.wa.gov 
Sr. Assistant Attorney General 
Charles Zalesky, WSBA No. 37777  chuck.zalesky@atg.wa.gov 
Assistant Attorney General    
Attorney General of Washington 
Revenue and Finance Division 
P.O. Box 40123 
7141 Cleanwater Drive SW 
Olympia, WA 98504-0123 

 

Attorneys for the Education Intervenors: 

Paul J. Lawrence, WSBA No. 13557  paul.lawrence@pacificalawgroup.com 
Sarah S. Washburn, WSBA No. 44418 sarah.washburn@pacificalawgroup.com 



NOTICE OF APPEAL TO THE 
WASHINGTON SUPREME COURT 

4 ATTORNEY GENERAL OF WASHINGTON 
Revenue and Finance Division 

7141 Cleanwater Dr. SW 
PO Box 40123 

Olympia, WA 98504-0123 
(360) 753-5515 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Pacifica Law Group LLP 
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DATED this 25 day of March, 2022. 

ROBERT W. FERGUSON 
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JEFFREY T. EVEN, WSBA No. 20367 
Deputy Solicitor General 
PETER B. GONICK, WSBA No. 25616 
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PACIFICA LAW GROUP LLP 

PAUL J. LAWRENCE, WSBA No. 13557 
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Attorneys for Education Intervenors 

s/Charles Zalesky for Education Intervenor Attorneys
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MAR 11 2022 

IN TIIE SUPERIOR COURT OF TIIE STATE OF WASHINGTON 
FOR DOUGLAS COUNTY 

CI IRIS QUINN. et ul, 

Plaintiffs. 
\", 

STATE OF WASHINGTON, DEPARTMENT OF 
REVENUE, el al, 

Defendants. 
and 

EDl'v10NDS SCI IOOL DISTRICT. et al. I 
! 

I ntcn·cntll"S. 

---·-··--

I 
_____ j 

APRIi. CL/\ YTON. et al. 

Plaintiffs. 

v. 

STATE OF WASI·!It--:GTOK DEP/\RT\IE:--!T OF 
REVENUF. et al. 

Dc:lcndants. 
and 

EDMONDS SCHOOL DISTRICT, et al. 

Intcrvcnors. 

------ ---··-----··-

[PROPOSED! OR.DLR 
GRJ\NTINVDENYING SUMMARY 
JUDGMENT MOTIONS 
Case No: 21-2-00087-09 

- I • 

Case No. 21-2-00075-09 

Case >lo. 21-2-00087-09 

L _ORDER 
GRANTING PLAINTll:Fs· 
MOTION FOR SUl'v1?v1ARY 
JUDGMENT AND DENYING 
DEFENDANTS' MOTIO;\/ FOR 
SUMiv1ARY JUDGMENT 



THIS MATTER came before the Court on Delcndants· Motion for Summary Judgment 

i filed December 2. 2021, and Plaintiffs· Motion for Summary Judgment lik:d December 6, 

~ 2021. _, 

4 The Court considered the following pleadings and documents: 

5 

6 

7 

8 

9 

1 1 

12 

13 

14 
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16 

17 

18 

19 

20 

21 

22 

24 

25 

26 

27 

28 

• Defendants' Motion for Summary Judgment, filed December 2, 2021; 

• Declaration of Kathy L. Oline in Support of Defendants' Motion for Summary 

Judgment, tiled December 2. 2021; 

• Intervenor Education Parties· .loimkr in Ikfcndants· !\·lotion for Summary 

Judgment and Supplement Brief. filed Dcci.::mbcr 6. 2021; 

• Plaintiffs' 1v1otion for Summary Judgment. likd December 6, 2021: 

• Declaration of Jason i'vkrcicr in Support or Plaintiffs· Motion for Summary 

Judgment, tiled December 6. 2021: 

• Amici Curiae Brier of The Building Industry Association or Washington and 

Washington Cattlcmcn·s Association in Support of Plaintiffs' Motion for 

Summary Judgment. tiled December 20. 2021: 

• Brief of Amici Curiae Mrs. Mary Ann Warren, t\1cliesa Tigard, Kristen 

Cameron, and Dr. Katherine Baird, lilcd December 20, 2021; 

• Amici Curiae Brief ol'National Taxpayers Union Foundation, Washington 

Policy Center. Adam I loller. Randall Ci. l lolcombc. Jeremy I Iorpedahl, Todd 

Nesbit. Justin \l. Ross. William F. Shughart II. and Jared \\'alczak ( .. Tax 

Economists and Policy Analysts'") in Support of Plaintiflk likd December 20. 

2021; 

• Defendants' ~vkmorandum in Opposition to Plaintiffs' Motion for Summary 

.Judgment, tiled January 7. 2022: 

• Intervenor Edw..:ation Parties· Joinder in Ddendants' Memorandum in 

Opposition to Plaintiffs· Motion for Summary Judgment and Supplemental 

Brief, filed January 7, 2022; 

[PROPOSED] ORDER 
Case No: 21-:2-00087-09 

133734.00(Jl./!921185.I 
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• Plaintiffs' Opposition to Defendants' Motion for Summary Judgment, filed 

January 7, 2022; 

• Declaration of Chris Quinn, tiled January 7, 2022; 

• Declaration of Christopher Senske in Support of Plaintiffs' Opposition to 

Def'cndants' 1v1otion for Summary Judgment, filed January 7, 2022; 

• Declaration of Craig Leuthold. tiled January 7, 2022; 

• Declaration of Washington State Dairy Federation in Support of Plaintiffs· 

Opposition to Defendants' Motion for Summary Judgment, filed January 7, 

2022; 

• Declaration ot'.Joanna Cable in Support of Plaintiffs' Opposition to Defendants' 

Motion for Summary Judgment, tiled January 7, 2022; 

• Declaration of John MeKenna in Support of Plaintiffs' Opposition to 

Defendants' Motion for Summary Judgment, filed January 7, 2022; 

• Declaration of Kerry Cox, filed January 7, 2022: 

• Declaration or Kevin Bouchey in Support ot'Plaintiffs' Opposition to 

Defendants' i\,lotion for Summary Judgment, tiled January 7, 2022; 

• Declaration of Larry King, filed January 7, 2022; 

• Declaration of Lewis E. Randall, filed January 7, 2022; 

• Declaration ofNcil Allen Muller, filed January 7, 2022; 

• Declaration of Rick Glenn, filed January 7, 2022: 

• Declaration of Suzie Burke, Ii led January 7, 2022; 

• Declaration of Matthew Sondercn in Support of Plaintiffs' Opposition to 

Defendants' Motion for Summary Judgment, filed January 7, 2022; 

• Declaration of Washington State Tree Fruit Association in Support of 

Plaintiffs' Opposition to Defendants' Motion for Summary Judgment, filed 

January 7, 2022: 

• Declaration of Washington Farm Bureau in Support of Plaintiffs' Opposition to 

Defendants' Motion for Summary Judgment, tiled January 7, 2022; 

[PROPOSED! ORDER 
Case No: 21-2-00087-09 
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2 
.., _, 

4 

• Amended Declaration or Joanna Cable in Support of Plaintiffs' Opposition to 

Defendants' l'v1otion for Summary Judgment. lilcd .January 14. 2022: 

• Dclcndants· Reply in Support of Summary .Judgment. filed January 21, 2022; 

• Intervenor Education Parties' Joinder in Defendants' Reply in Suppo11 of 

5 Motion for Summary Judgment and Supplemental I3rie1: lilcd January 21, 

6 2022;and, 

7 • Plaintiffs' Reply in Supp011 of Motion for Summary Judgment. filed 

8 January 21. 2022. 

9 In addition to consideration of the filed materials, on February 4, 2022. the Court heard 

10 oral argument on the parties· n:spcctivc motions from all parties and from interested amici. 

11 Tl IE COURT Flf'DS that there arc no genuine issues of material fact in dispute and 

12 that Plaintiffs arc entitled to judgment as a matter ortaw. Thc Court's lctwr ruling dated March 

13 1, 2022. is attached and incorporated into this Order by relcrence. 

14 NOW Tl IEREFORE. it is ORDERED that: 

15 

16 

17 

1. 

.., 

.., _,. 

Plaintiffs' Motion for Summary Judgment is GRANTED. 

Defendants' and lntcrvenors· ;v'lotion for Summary Judgment is DENIED . 

ESSB 5096 is declared unconstitutional and invalid and, therefore. is void and 

18 inoperable as a matter of law. 

19 

20 

21 

22 

24 

26 

27 

28 

Dated this '2'2-of '.\fan.:h. 2021. 

[PROPOSED I ORDER 
Case No: 21-2-00087-09 

13373-+ OOOLS'J:'.I185.I 

I IONOR!\ BLE BRIAN C. I !UBER 
SUPERIOR COURT JUDGE 
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Presellfed by: 

ORRICK. HERRINGTON & SUTCLIFFE LLP 

By 1\· Robert M. J\ilcKenna 
Robert McKcnna, WSBA No. 18327 
Daniel J. Dunne, Jr., WSI3A No. 16999 
Aaron P. Brccher, WSBA No. 47212 
701 Fifth Avenue, Suite 5600 
Seattle, WA 98104 
Telephone (206) 839-4300 
Fax(206)839-4301 
rmc kcnna@orrick.com 
ddwrnc@orrick.com 
ah rec her@orrick.com 

FOREMAN, HOTCHKISS, I3AUSCHER & 
ZIMMERMAN, PLLC 
Allison R.. Foreman (WSI3A No. 41967) 
124 N Wenatchee Avenue, Suite A 
Wenatchee, WA 98801 
Telephone (509) 662-9602 
Fax (509) 662-9606 
allison1&ll1bzlaw.com 

AttomeJ·sfhr Clayton Plah11[[h· 

LANE POWELL PC 

By: s/ Collie A. Castillo 
Scott M. Edwards, WSBA No. 26455 
Callie A. Castillo, WSBA No. 38214 
Lane Powell PC 
1420 5th Avenue, Suite 4200 
Seattle, WA 98101 
Telephone: 206.223.7000 
Facsimile: 206.223.7107 
cdwardss@lancpowel I .corn 
castilloc@lanepowcll.com 

Eric R. Stahlfcld, WSBA No. 22002 
Freedom Foundation 
P.O. Box 552, Olympia, WA 98507 
Telephone 360.956.3482 
Facsimile 360.839.2970 
cstahl fcld@frccdomfoundation.com 

Auorneys/iJr Quinn Plaintiff,· 
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Approved ,,s to Form; 
Notice of Presentatiou Waived: 

ROBERT\\'. FERGUSON 
Attorney General 

By: /\· Cameron U Com/hr! 
Noah G. Purcell, WSBA No. 43492 
Jeffrey T. Even, WSB/\ No. 20367 
Peter B. Gonick. \VSB/\ No. 25616 
Cameron G. Comfort. WSBA No. 15188 
Charles Zalesky. WSBA No. 37777 
Rcn.'.nuc and Finance Di Yision 
71---+ 1 Clearwater Dr. S\\" 
PO Box 40123 
Olympia. W J\ 98504-0123 
(360) 753-5515 
I\oah.purccllgatg.wa.goY 
.lcfli-cy .cvcn@atg.wa.gov 
Pcti:r.gonick@alg.wa.gov 
Cam.comforl@atg. wa.go\" 
Chuck.zalcsky!i~atg.wa.gov 

Attorners fi)/· De/imdonts . ,. . 

PACIFICA LAW GROUP I.LP 

By: s/ Poul J J,c1wrence 
Paul .1. La\vrencc, WSI3A No. 13557 
Sarah Washburn. \VSBA No. 44418 
1191 Second Ave .. Suite 2000 
S.:attlc. \\"/\ 98101-3---tO-l 
(206) 2-lS-1700 
l'aul.1.mvn.:nccfr(paci ikalawgroup.com 
Sarah. Wash burn 1( paci licala wgroup. mm 

Alfome_,·sjhr lnlerrenor Ed11c:a1ion Parlies 
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